[image: image1.png]|
O

Renouveau & Démocratie



Information update : May 2008

SHIPWRECKED BY THE REFORM
Case CENTENO ‘v’ Commission
Seeking equality of treatment and non-discrimination for staff

The CENTENO case was submitted to the Court of First Instance on 3 February 2005
Case reference: T-58/05: CENTENO Mediavilla et al ‘v’ Commission OJ C 93, 16.04.2005, p. 38
The case contests the grading upon recruitment of laureates from competitions published in the Official Journal before 1 May 2004, but who were recruited after this date. These people were not recruited to the grades published in the notices of competition, but to much lower, more junior grades. The Case was presented as a group of 17 individual cases, each argued separately, with common pleadings.
The plaintiffs' arguments included : 

Breach of legitimate expectations
· Laureates have been recruited to lower grades than those published in the notices of their competitions in the OJ (at least 2 grades more junior);

· Information regarding recruitment, including firm offer letters indicating old (higher) grading, has been ignored;

Equal treatment and discrimination – illegality of Article 12 Annex XIII
· The laureates have been treated differently from laureates from the same competitions who were fortunate enough to have been recruited before 1 May 2004,  who were recruited to the  (higher) grades as set out in the OJ publications;

· In many cases laureates are doing the same jobs as other officials but at junior grades and some laureates were previously temporary agents (at higher grades) doing the same work ;

Breach of article 31 of new staff regulations
· Article 31 of the new staff regulations has not been followed in that laureates have not been recruited to the grade of the competition that they have passed;

Principle of legal certainty and non-retroactivity
· If a candidate is recruited they have the right to recruitment at the grade published in Official Journal  ;
Lack of consultation of the Staff Committee
· The Staff Committee was not consulted on changes to the final version of Article 12 Annex XIII of the Staff Regulation. 

A negative judgement was received from the Court on 11 July 2007 - OJ C 199 of 25.08.2007, p.34
Summary of the Judgement : 




Full text : http://curia.europa.eu
· No account was taken of individual cases; the group case was argued on the basis of 17 separate individual detailed histories with common arguments. The judgement did not consider the specific details of each individual;

· The Commission successfully argued that laureates recruited before 1 May 2004 constitute one group and those recruited after constitute another. Therefore, it concludes that there has been no discrimination against staff.   

· The Commission successfully argued that laureates have no rights to a grade until after they are established as fonctionnaires, i.e. after the 9 month probation period, and that all prior information, publication of competition notice in the Official Journal, laureate lists, firm offer letters, information given by DG ADMIN has no value and infers no rights; 

· The Court agreed that the institution can unilaterally modify the staff regulations, at the “needs of the service”, even if such modifications lead to less favourable terms and conditions for staff;

· The Court agreed with the Commission that the principle of legitimate expectations was not violated, as the competition notices included a warning that the Staff Regulations may change. This text was not included in COM/A/6/01, COM/A/9/01, COM/A/10/01 (nor others from before 2002). A short NB was in 2002 competitions, but the plaintiffs argued that such a reference to a fluid proposal was not sufficient to inform candidates of the huge implications of reductions to salary, career and pension rights. It is interesting to note that the new Staff Regulations were only published on 27 April 2004, only 3 days before coming into effect, and were unavailable to new recruits, in particular to those who had even been given the old Staff Regulations by ADMIN prior to their recruitment;  

· The Court agreed with the Commission that Article 31 had not been violated as the transitional arrangements had been followed, even though it was demonstrated that the grades in the transitional table (Article 12 Annex XIII) are inferior to those published in the competition notices;

·  The Commission successfully argued that A*6 (as the penultimate grade in the administrator grades) is equivalent to the old A7 as A7 was the penultimate grade under the old grading system. This is nonsense. A*6 in career and salary terms is LOWER than the old A8, i.e. a grade which did not even exist, and that the transition table in Article 2, Annex XIII, shows that existing staff would be re-graded as follows A7 = A*8 and A6 = A*10;
· The Commission argued that Staff Committee did not need to be consulted on the final modification to Article 12, Annex XIII as this final change was not significant. The final modification to the grades in the transitional table resulted in salary reductions of over €500 per month, which is significant. 
An Appeal was submitted to Court of Justice on 21 September 2007.  

Case reference: C-443/07: CENTENO Mediavilla et al ‘v’ Commission 
The Appeal: 

· An Appeal must be limited to questions of law and the application of Community law;

· Therefore the Appeal aims to criticise the way in which the Court of First Instance applied the law, i.e. without taking into account the specific individual cases which led to a rejection of the violation of legitimate expectation and the weak motivations given to support the other elements of the judgement.
Progress:

· The Commission has responded to the Appeal arguing that all the points are inadmissible and they doggedly reiterate many of their original arguments in particular that a laureate has no rights at all until established in post – irrespective of any prior information published in the OJ or given by ADMIN; 
· They discuss the benefits of the new career system in general and say that as the old grades ceased to exist (true) it was impossible to recruit at those grades (true) – but why then recruit at lower grades and not to the translation of those old grades into the new ones? 
· They argue that being on a competition list gives no right to recruitment: This has never been contested. What is contested is that on recruitment one should accrue rights to equal treatment, non-discrimination, legitimate expectations and the application of Article 31.
The hearing of the Case is on Thursday 19 June at 9:30 in the ECJ in Luxembourg.
The fight goes on – your support is vital 
The R&D fund for the CENTENO group Appeal is still open:

In Belgium - 310-4705571-90

Outside Belgium IBAN CODE:   BE34 3104 7055 7190 – CODE BIC BBRUBEBB
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