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CASUALTIES OF THE REFORM RECRUTED

SINCE 1 MAY 2004:

WIDESPREAD DISENCHANTMENT

Following both the historic action carried out by a group of colleagues and supported by R&D against the Kinnock reform, and the new recruitment conditions in force since 1 May 2004, the Court of First Instance (CFI) finally delivered its judgement in the CENTENO MEDIAVILLA case (Case T-58/05) on 11 July 2007. The judgement is unfavourable, although the Court of First Instance did order the Commission to pay half the costs. In response to this injustice, R&D has decided to help those colleagues who were brave enough to instigate these proceedings, and to carry on fighting the battle at both a political and legal level.  

What does the CFI judgement say?

No need to consult competent joint bodies…

The CFI believes that the Staff Regulations Committee should not be consulted on amendments to the Staff Regulations that do not substantially affect the economics of the Commission proposal (point 38), even if this proposal has a not insignificant impact on the initial classification of the officials affected, and on the remuneration paid to them at the beginning of their careers (point 42). R&D disagrees with this interpretation of the law, which renders all joint bodies both null and void and inoperative. R&D is also concerned about what the CFI means by general economics of the proposal.  It self-evidently lacks part of the equation that Kinnock promised in order to sell recruitment on the cheap (i.e. faster career progression). So far, this key element of the general economics of the Commission’s proposal has only materialised for certain parachutés ...

Competition winners have no rights. They have a vocation
The CFI takes the view that the Commission can publish competitions at a certain Grade, change the conditions of recruitment, and recruit competition winners to a lower Grade without any problem. In practice, competition winners have no rights, but just a vocation to become officials on the Grades announced in the competitions. Even when the decision to appoint has been correctly made, the winner has no rights. It follows, if the CFI is to be believed, that even offers of employment made by European Institutions on the basis of which hundreds of colleagues handed in their resignations in order to be appointed officials have no legal status. R&D is surprised by the practical consequences that such an interpretation of the administrative act could have both for the functioning of Institutions, and for a distrustful relationship between staff and Institutions that will foster neither citizens’ trust nor European integration.  

No discrimination 

The CFI also states that there has been no violation of the principle of equal treatment and non-discrimination. According to the CFI, the two groups involved (i.e. those recruited before 1 May 2004 and those recruited since then) find themselves in quite different situations, and identical treatment cannot therefore be guaranteed even when candidates appear on the same laureate lists. EC lawmakers are empowered at any time to adopt for the future any amendments to the provisions of the Staff Regulations that they believe to be in the interests of the service, even if these amendments result in a more unfavourable situation for officials than flowed from the previous provisions (point 74). R&D is worried about the notion of equal treatment and the interest of the service that the CFI employs in its judgement. Would it not be enough for lawmakers to intervene in order to ensure that all decisions are strictly legal, and so that the legal framework in which a competition is organised can be legally altered by changing an essential condition of employment (point 163)? What is this soulless idea of the interests of the service, which manifestly disregards colleagues’ motivation and well-being, European Institutions’ duty of loyalty and good faith? Even the most aggressive multinationals have come to realise motivated, respected staff work harder… 

Legitimate confidence, good administration, transparency…

Thanks to the CFI judgement, colleagues now understand that all these are concepts of variable geometry, and that the outcomes of legal battles are far from uncertain despite the fact that everyone has a shared sense of injustice. That is why R&D is no doubt that the battle needs to be fought at a political level. The most surprising feature in this whole affair is that although the Commission’s behaviour, in the absence of information, may have led interested parties to raise a number of understandable questions about the legality of their initial classification Grade because of a recruitment procedure marked by an element of ambiguity in relation to an essential condition of employment, it was not enough for the CFI to reinstate the applicants’ rights. We feel that the only appropriate sanction would be for the Commission to be forced to pay half the costs…

What next?

Following both the information meeting organised by R&D on 13 July 2007 with colleagues affected by this case, and the Extraordinary Executive Committee meeting called to decide on how to address it, R&D has decided as follows:

legally:

· to encourage applicants, no matter how discouraged they may feel, to continue with their legal action in order to give themselves a chance before the Court of Justice, and to reverse an unfair decision by the CFI;

· to support the applicants’ action by encouraging the grouping together of all the claims that have been made, and to act as an interested third party if an appeal is lodged;

· to organise an information meeting on the return from the summer holidays to decide, together with the hundreds of colleagues affected, how to proceed through the courts. 21 September 2007 is the date by which an appeal will need to be lodged – or not.
politically:
· R&D and the trade unions of the Alliance will insist on the immediate application of the Staff Regulations promotion rates so that the general economics of the new Staff Regulations are respected and that casualties of the reform can make good their career delays as soon as possible;

· R&D calls on ALL colleagues to show their solidarity with casualties of the reform;

· R&D calls on ALL colleagues to join one of the trade unions, because it is only through political action and the establishment of a level playing-field between staff and the administration that the damaging effects of the Kinnock reform can be corrected. 
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